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INFORMATION 


_ to the Signet, Defenders ; 
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5 ay as and David Lizars, Children of the deceaſt the 
LI 


1zars Tehant at Dambead, aud Iſobel 9 Re- 
lie of the ſaid David Lizars, their C uratrix, and May and 


Adam Fri riar Hurband to the ſaid Margaret, Purſuers. 


by your Lordſhips, tor managing the Eſtate and Ef. 
fects of the Children of the {aid David Lizars. . 


Mr. Dickie, immediately after being appointed Factor, 


brought an Action before the Sheriff of Edinburgh, againſt 


Mrs. Lizar the Widow, who had formerly taken upon her. 


the management of her Childrens Affairs, to account for her 


Intromiſſions, and to deliver up to him the ſeveral Grounds 


7 
ar Be &= Repreſentatives of. the deceaſt JohN Drckix, Friter 


Margaret Lizars, 40% Children of the ſaid David Lizars, aud 


OHN DICKIE, Writer to the Signet, was, upon 
the 25th of Feb. 1744, appointed Factor loco tuloris 


of Debt; and this Proceſs was not wrought to a Concluſi- 


on till ſome time in the Year 1746. 

Amongſt the Debts due to Mr. If are; and outſtanding 
at the time of his Death, there was a Bond granted to him, 
of this date, by Archibald Punton, Thomas Hay, and George 
Begbie, all Baxters in Edinburgh, jointly and ſeverally, for 


as the other Grounds of Debt, was in the cuſtody of the 
Widow, and Mr. Dickie did not recover it till the Iſſue of 
the foreſaid Proceſs in the 1746. 

Thomas Hay one of the Co-obligants, about the end of 
the Year 1747, gave Way all of a tudden, without having 
been previouſly ſuſpected: and a Meeting of his Creditors 
having been called, it was agreed by all of them, as the moſt 
prudent and moſt expedient Meaſure for all concerned, not 
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the principal Sum of 2000 Merks Scots: This Bond, as well 
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to go on in Diligence, whereby the Subject would be in 2 
reat meafure exhauſted; but to take joint Meaſures in 
diſpoſing of his Effects for the Behoof of the whole Cre- 
-ditors. The Effects have ſince been accordingly all diſpoſed 
off, and converted into Money; and by the Scheme of Di- 
viſion, which was made out about Candlemas 1754, the 
Lizars's ſhare amounts to 47. 8. 7d. which they can 
draw when they pleaſe. Begbie, another of the Co-obli- 
gants, was likeways a Creditor to Hay, and his ſhare, as 
appears likeways from the Scheme of Diviſion, is 21 /. 15.5, 
11 4. This Sum Begbie agreed to leave in the Hands of 
Hay's Truſtees, to be drawn by the Lizars, towards Pay- 
ment pro tanto of the foreſaid Bond, in which he ſtood 
bound to them. 'This Sum has accordingly been ſecured to 
them by an Arreſtment in the Hands of 2 Truſtees, and 
which the Lizars may like wiſe draw when they think proper, 
Archibald Punton, another of the Co- obligants, broke in 
the 1748 or 1749, when Gavin Waugh Baxter in Edinburgh, 
one of his Creditors, who, from his Connection with Pun- 


ton, had an Opportunity of being ſooner acquainted with. 


his Situation, - poinded and arreſted his Effects, to the Ex- 
tent of about 24 J. Sterling, which were all he was then 
poſſeſt of, that could be diſcovered : So that neither Mr. 
Dickie, nor any of the other Creditors, could recover one 
Shilling of their Debts. 

Notwithſtanding that two of the Co-obligants had gi- 
ven way, yet as Begbie the third Co-obligant continued in 
exceeding good Credit, and was reputed to be in very good 
Circumſtances ; and as it was then generally believed, that the 
greateſt part of the Debt would be drawn out of Hay's Sub- 
jects, although it has turned out otherways ;and as the whole 
Debt was no great Sum, being only 2000 Merks of Prin- 
cipal; ſo it occurred to Mr. Dickie, that the Money was 


ſtill very well ſecured, notwithſtanding of theſe two Bank- 
Tuptcies : However Begbie all of a ſudden like ways gave way 
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in the Year 1754, nor were his Circumſtances ſuſpected, 
till he himſelf called a meeting of his Creditors, when it 
was agreed by them to take joint Meaſures: His Effects have 
accordingly been diſpoſed of by Truſtees named by the Cre- 
ditors, a Scheme of Diviſion is made out, and the Lizars 
may draw their Share when they think proper. 
Mr. Dickie having died in the 1755, a Proceſs was there- 
upon brought at the Inſtance of Mr. Lizar-'s Children and 
their Curator, againſt Mr. Dickie's Repreſentatives, to ac- 
count to them for his Intromiſſions with their Effects. 
This Proceſs having come in Courſe before the Lord 
Preſtongrange Ordinary; his Lordſhip ordained the Defend- 
ers to produce an Accompt of Charge and Diſcharge 
of the ſaid John Dickie's Intromiſſions with the Purſuers 
Effects, and Vouchers of the ſame: And an Accompt having 
accordingly been produced, ſundry Objections were made 
thereto on the part of the Purſuers ; and Anſwers were 
made to theſe Objections on the part of the Defenders. 
In the foreſaid Accompt, the Defenders took Credit for 


the Sums in the foreſaid Bond, due by Punton, Begbie, and 


Hay. It was objected on the part of the Purſuers, that 
the Defenders could not be allowed to take Credit for any 
Part of the Sums in that Bond, as it did not appear that 
Mr. Dickie had done any Diligence for Recovery there- 
of, ſo that the Loſs muſt fall upon him: And the Lord 
Ordinary, upon adviſing the Objections and Anſwers, 
pronounced an Interlocutor of this Date, which, in as far 
as relates to the Point in Iſſue, is in the following Words. 


Repells the third Objection,” viz, (That the Debt was loſt 


by Mr. Dickie's not doing Diligence,) * unleſs the Purſuers 
* alledge and inſtruct, that the other Creditors of Archibald 
* Punton, Thomas Hay, and George Begbie recovered Payment, 
* or obtained Preference upon the Debitors Effects by u- 
* ſing Diligence.” Ke : 

The 


Auguſt 11. 
1757. 


Decem. 23. 
1737. 


© 85. 
The Purſuers oreferred a Petition to your Lordſhips, com- 


plaining, inter alia, of that' Part of the Interlocutor above- 
rec ited; and upon adviſing the Petition, your Lordſhips of 


this Date, remitted the ſame to the Lord Ordinary to do 


therein as he ſhould ſee Cauſe. 

The Purſuers theteafter gave in a Condeſcendence of 
certain Facts to the Lord Ordinary, of which they craved 
a Proof, and which they contended would, if proven, ſub- 


ject the Defenders in Payment of the foreſaid Bond, gran- 


ted by Hay, Punton, and Begbie. The Condeſcendence is as 
follows: That at the Date of the Bond granted by Meſſrs. 

Hay, Purtonand Begbie, all the three Obligants were Perſons 
in good Credit, and continued to be ſo till ſome time in 
* the Year 1746; when Thomas Hay, one of them, fatled 
in his Circumſtances. 240. That a conſiderable Time after 
Hay broke, Archibald Punton, another of the Obligants, 
* continued to carry on Trade in the fame Way as before; 
and his Circumſtances were not tuſpected to be in Diſor- 
der till ſome time in the Year 1748, that he ſtopt Pay- 
* ment; and that, even after his {topping Payment, certain 
« of his Creditors did, by means of timely Diligence, ope- 
rate Payment of part of their Debts, and obtained Secu- 
* rity for the Remainder thereof. 37, That notwithſtand- 
ing the Bankruptcy of Hay and Punton, George Begbie, 
the other Obligant, continued in good Circumſtances s and 
undoubted Credit, down to the Year 1754: That during 
all this Time, he had ſeveral Dealings with many diffe- 


* rent People, and traded to a conſiderable Extent, and 


made his Payments regularly; and no Perſon with whom 
© he uſed to deal, ſcrupled to give him Credit to any Ex- 
«tent; or even in the leaſt ſuſpected his Circumſtances.” 

And the Lord Ordinary, of this Date, pronounced the fol- 
lowing Interlocutor: Before Anſwer, allows the Purſu- 
*ers to prove in habite Terms the Facts contained in 
« their Condeſcendence; and allows the Defenders a YT 

juné 
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. 
junct Probation, if they think fit to uſe it: And grants 
Warrant for Letters of incident Diligence at both Parties 
« Inſtance for the above Purpoſe.” And a Proof having 
been accordingly led, a Copy of which is hereto ſubjoin- 
ed, the Lord Ordinary, upon adviſing a Minute of 
Debate upon the Import thereof, took the Point to Re- 
port, and ordained both Parties to give in Informations to 
your Lordſhips; in Obedience to which, this is humbly, 
offered on the Part of the Defenders. | . 
In the firſt Place it was contended for the Purſuers, 
That the Defenders ought to be ſubjected in Payment of 
the foreſaid Debt, as Mr. Dickie had neglected to do Dili- 
gence againſt rhe Co-obligants for Recovery thereof; and 
particularly, that it was Mr. Dicke's Duty, upon Hay and 
Puntou's failing in their Circumſtances, to have uſed all Man- 
ner of Diligence in order to recover Payment out of their 
Effects, which it does not appear he had done. 
To this it is anſwered, 1½%, That. with reſpect to Mr. 
ay, one of the Co-obligants, the Fact has never been 
contraverted, That, upon his giving Way,.a Meeting of his 
Creditors was called, when 1t occurred to them, that it 
would be. hurtful and prejudicial to their Intereſt to uſe 
legal Diligence, the natural Tendency of which would be 
to heap up Expences, and thereby in a great Meaſure ex- 
bauſt the Subject; and ſo it was concerted amongſt them, 
as the moſt prudent and expedient Meaſure for all concern- 
ed, to take joint Meaſures in diſpoſing of his Effects for 
Behoof of the whole Creditors. This Scheme was accord- 
ingly carried into Execution; the Effects were all convert- 
ed into Money, by Truſtees appointed for that Effect, and 
the Sums being ſtill in medio, the Purſuers may draw their 
Share when they think proper, and for which Purpoſe they 
have procured a Warrant from the Lord Ordinary. An 
this being the Caſe, Mr. Dickie was certainly not in the 
leaſt culpable, for not having * on to attach Jay's _ 
| je 
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ject by legal Diligence: No Advantage could have been 
thereby gained to the Purſuers; the other Creditors were 
as much upon the Watch, as he could be; and if he had 
taken ſeparate Meaſures, the natural Conſequence of it 
mult have been to make the other Creditors take the like 
Courſe; and as the Creditors were all _— an equal Footing 

in that Reſpect, it is not to be ſuppoſed that any one Cre- 
ditor would have the Advantage of the reſt: And as the 
uſing of legal Diligence, muſt neceſſarily have the Effect of 
exhauſting the Subject by the Expence thereof, it was cer- 
tainly a moſt prudent and expedient Step in Mr. Dick, to 
agree to the Meaſure propoſed by the other Creditors, of 
diſpoſing of the Effects of their Debitor to the beſt Advan- 
tage, for the Behoof of all concerned. 


And with reſpect to Puaten, another of the Co-obligants, 


the Fact is, That he having ſuddenly given Way, Gavin 
Ilaugh, who, from his Connection with him (being a Bro- 
ther in Trade, and concerned with him in ſeveral Tranſ- 
actions), had an Opportunity to be more early acquainted 
with his Situation, went on to poind and arreſt all his Ef- 
fects that could be diſcovered, which amounted only to 
about the Sum of 24 J. Sterling; ſo that, thereafter, nothing 
remained for the other Creditors; and it would therefore 
have been idle for Mr. Dickie, beyond Meaſure, to have 
thrown:away the Money of his Pupils, in doing of Dili- 
gence, which could have anſwered no earthly Purpoſe: And 
hat this was the Fact, muſt appear from the following 
Conſideration, That the Purſuers have not pretended to 
point out any Perſon, except the faid Gavin Waugh, that 
recovered one Six-pence of his Debt by doing Diligence 
againſt Punton's Perſon or Effects. The Purſuers Plea on 
this Point is, That, if Mr. Dickie had done Diligence againſt 
Puntor's Perſon or Effects, he might have recovered Payment 
of the Debt, in whole or in Part. Itis therefore incumbent 
on them to ſhow, That the other Creditors, by uſing of 
3. Diligence 
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Diligence, had recovered their Payment. It is incumbent 
upon the Purſuers to have pointed out ſome Subject that 
Punton was poſſeſt of, which Mr. Dickie could have affected 
by doing of Diligence, otherways it certainly would have 
been a moſt imprudent and improper Step in him to have 
expended his Pupils Money in doing of legal Diligence, 
when nothing could be got by it. | 

But, it was chiefly inſiſted on for the Purſuers, That 
Begbie, the third Co-obligant, did, after the Bankruptcy of 
the other two, continue to be in very good Credit, down 
to the Year 1754, when he broke: So that Mr. Dickie could 
have had no Difficulty in recovering from him the Debt 
due by the foreſaid Bond: That it was Mr. Dickie's Duty to 
have recovered the Money from him, after the other two 
Co-obligants had become Bankrupt; and not to have allow- 
ed it to remain upon his ſingle Security: And as Mr. Dickie 
neither recovered the Money, nor took no Step for that Ef- 
fect, the Loſs ariſing from Begbie's After-inſolvency, muſt 
fall upon Mr. Dickies Repreſentatives, 

It was in order to prove the above Allegation, that the 
Proof was led by the Purſuers. And that the Caſe may ap- 
pear in its true Light, the Defenders ſhall here ſtate the 


Proof, in ſo far as it regards that Point. James Logan, the 


firſt Witneſs, depones, That he was in uſe to deal with 
* George Begbie, Baxter in Edinburgh, for a Dozen of Years 
* and more, before the Time when he, Mr. Begbie, broke: 
That the Deponent ſold to Mr. Begbie, for moſt of theſe 
« Years, the whole Crop of Wheat which grew upon his 
Farm, which was from 60 to 70 Bolls, ſometimes more, 
* ſometimes leſs; and that Mr. Begbie made regular Pay- 
ment to the Deponent of the Price of his Wheat, as it 
* became due: That the Deponent always believed Mr. Beg- 
bie to be in good Circumſtances, and never entertained a- 
ny Sufpicion of his Credit, nor heard it called in queſti- 
on by any other Perſon; and that Mr. Begbie got the De- 

« ponent's 
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ponent's Wheat the ſame Year that he broke, and paid the 
Price to the Deponent.* Gavin Waugh depones, That, 
at the Time of the Deponent's doing Diligence againſt 
Archibald Punton, George Begbie continued carrying on his 
* Buſineſs, and in unſuſpected Circumſtances.* Malter For- 
re/t depones, That he is acquainted with George Begbie, 
and has had Occaſion to have had frequent Dealings with 


him, in the Way of ſelling of Wheat, when he would 


© have truſted him, from 10 J. to 100 J. Value; and that 
« this happened from November 1752, downward, till George 
Begbie called a Meeting of his Creditors : That, prior to 
this Time, the Deponent looked upon him as a Man of 
good | Circumſtances, and had no Scruple of truſting 
him, as above.“ Alexander Elliot depones, * That he 
© knows George Begbie; and has ſo for upwards of twenty 


Vears; during which Period, down to about the Lear 


* 1754, when Begbie's affairs went into Diſorder, the De- 

* ponent had Occaſion frequently to fell the ſaid Begbie 

* conſiderable Quantities of Wheat, to the Extent of ſome 

* -hundred-Pounds Sterling at one Time: That Begbie, before 

* his Affairs going into Diſorder, was pretty regular in 

* anſwering his Credit; and the Deponent always looked 

* upon him, till then, | as ſufficient, and in eaſy Circum- 

© ftances.” 1 s een 

The Proof itſelf is hereto ſubjoined. The Defenders 

have taken down the Subſtance of it, as far as it relates 
to the Point in Iſſue; and they, with Submiſſion, appre- 
hend, That the Proof which the Purſuers have thought 
proper to adduce, does afford a ſufficient Defence againſt 
their Claim, in as far as it relates to the Bond in queſtion. 
It appears from the Proof, That, after Punto and Hay, two 
of the Obligants in the Bond, gave Way, Begbie, the third 
Obligant, continued in good Credit, and was truſted to 
the Extent of ſome Hundred Pounds Sterling at a Time: 
That he continued in good and eaſy Circumſtances, and 
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was not in the leaſt ſuſpected by any Perſon till he broke; 
which happened about the Year 1754. The firſt Intimati- 
on of Which appears to have been given by himſelf, by 
calling a Meeting of his Creditors, who thereupon agreed 
to take joint Meaſures, and who accordingly appointed 
Truſtees for diſpoſing of his Effects, and converting the 
ſame into Money, for Behoof of all concerned, and who 
have accordingly executed the Truſt committed to them: 
A Dividend has been made among the Creditors, and the 
Purſuers Share is ready to be paid when called for, and they 
have accordingly obtained the Lord Ordinary's Warrant 
for uplifting 1t. | 3 

In theſe Circumſtances, the Defenders, with Submiſſion, 
apprehend, That Mr. Dickie was not in the leaſt blameable, 
to allow the Money to remain upon Mr. Begbie's Securi- 
ty. The Sum itſelf was originally no more than 2000 
Merks of Principal. The Purſuers either have already, 
or may, when they pleaſe, receive out of the Funds of 
Hay, and 69 J. Sterling: And when Hay gave Way, it was 
generally believed, that the greateſt Part of the Debt would 
be recovered out of his Funds; and the contrary was not 
known, till nigh about the Time of Begbie's Bankruptcy, 
when Mr. Begbic was reputed to be in eaſy and unſuſpected 
Circumſtances. Could Mr. Dickie be blamed, for allowing 
the Balance of that Sum, which was but inconſiderable, 
and was generally believed to be leſs than it afterwards 
came out to be, to remain upon the Security of Begbie a- 
lone? As it is humbly thought, That the moſt prudent, 
and cautious Men would not have ſcrupled to have lent 
a greater Sum to a Man of the ſame Circumſtances and 
Credit, that Begbie was reputed to be in; ſo Mr. Dickie 
could not be accuſed of Negligence, in not uplifting the 
Money out of his Hands: On the contrary, it was proper, 


| and agreeable to the Truſt repoſed in him, to allow the 


Money to remain in Begbie's Hands, which every Perſon. 
C | ac- 
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acquainted with him, would have thought very well ſe- 
cured : Nor can there be any ground of Complaint againſt 
Mr. Dickie, That he did not uſe Diligence againſt Begbie's 
Perſon or Effects, upon his failing in his Circumſtances: 
It appears, That he failed all at once, without being pre— 
vioutly ſuſpected: That he gave the firſt Notification rhere> 
of, by calling a Meeting of his Creditors; at which Time, 
Mr. Dickie, and the other Creditors, agreed not to go on 
in Diligence, but to take joint Meaſures in diſpoſing of his 
Effects, as being judged the molt beneficial for all con- 
cerned. HRT DI LH, Do. | 

It was ſaid for the Purſuers, That as Mr. Lizars, the o- 
Tiginal Creditor in the Bond, had thought the joint Obli- 
gation of all the three neceſſary to be a proper Security for 
his Money ; that, therefore, it was wrong in Mr. Dickie, 
after two of the Co-obligants had become inſolvent, to al- 
low the Money to remain upon the Security of Begbie a- 
lone. | n . 
The Defenders apprehend, That becauſe the Money was 
originally lent upon the Credit of three, it will not from 
thence follow, That the Money would not have been well 
ſecured upon the Credit of one of them: The Defenders 
ſee no Foundation for any ſuch Rule to be obſerved by Tu- 


tors or others, in the Management of their Pupil's Affairs; 


the general Rule is, That they are to take every prudent 
and proper Meaſure, rem pupilli ſalvam fore: And it is hum- 
bly ſubmitted to your Lordſhips, if even the molt prudent, 
and cautious Man would not, from the reputed Circum- 
ſtances of Begbie, have thought the Balance that remained 
of the foreſaid Bond, very well ſecured in Bezbie's Hands. 


It was likewiſe inſiſted on for the Purſuers, that, by your 


Lordſhips Act of Sederunt 1730, it was ordained, That 
Factors appointed on the Eftates-of Pupils, not having Tu- 
tors, ſhall be liable for the Annualrents of all Rents and 
Profits whatſoever, which they ſhall recover or by Dili- 
| gence 
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2 might have recovered; and that from and after the 
Space of one Year after the ſaid Rents and Profits became 
due, or might have been recovered; and until they make 
due Payment of the ſame: And from thence, it was con- 
tended, That it was incumbent upon Mr. Dickie to have 
regularly uplifted the Intereſt of the foreſaid Bond, and to 
have ſtocked out the fame upon Intereſt, from and after 
the Space of one Tear after the ſaid Intereſt reſpectively 
became due; and that as Mr. Dickie had failed to uplift 
any Part of the Intereſt from the Date of the ſaid Bond, 
he was thereby gullty of ſo great a Degree of Negligence, 

as mult ſubject him to the Payment of the whole Debt. 
The Defenders, with Submiſhon, apprehend that the fore- 
{ſaid Obſervation proceeds upon a Miſconſtruction of the 
Act of Sederunt. The Act of Sederunt was intended to 
make Factors, appointed by your Lordſkips in place of 
Tutors, liable to the fame degree of Diligence, and to ac- 
count -in the ſame Manner as Tutors themſelves; and 
therefore, that part of the Act of Sederunt above-mention- 
ed, can only relate to the Rents and Profits of Lands; but 
not to the annualrents of Money: Tutors are no doubt 
bound to ſtock out the Rents of Lands upon Intereit, 
within a certain Time after they become Due; but they 
are only obliged to ſtock out the Intereſt of Money, once 
during the Tutory; and in Default thereof, they are on- 
ly chargeable with Intereſt from the Expiry of their Ol- 
fice: And therefore, it is humbly ſubmitted to your Lord- 
ſkips, if a Factor /oco tutoris ought to be otherwiſe Charge - 
able than a Tutor: There is nothing in the Act of Sederunt 
that neceſſarly imports ſuch a Conſtruction; and the De- 
fenders will be forgiven to ſay, that if it were to bear the 
Conſtruction contended for by the Purſuers, it would be 
morally impoſſible to comply with it; ſince, as Intereſt of 
Money is now paid, no Factor could pretend to ſtock it 
out in a Year after it became due; and were he to go on 
in 


29) 
in Diligence againſt the Debitors of his Pupil, in order to 


accompliſh it, the natural Conſequence of it would be, to 
get the whole Money of his Pupil thrown into his Hands, 


But altho' the Act of Sederunt was to bear the Conſtructi- 


on which the Purſuers are pleaſed to put upon it, yet the 
Conſequences they draw from it would not follow: It 
might be a ground for ſubjecting Mr. Dickie, or his Repre- 
ſentatives, for Payment of Intereſt, in the fame Manner as 
if the bygone Annualrents had been ſtocked out ; but it 
can never ſubject them to pay either the principal Sum or 
Intereſt, in as far as they have periſhed by the caſual and 
unforeſcen Bankruptcy of the Debitor. | 


In reſpect whereof, Oc. 
ROB. M QUEEN. 
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COPY Dryosrrrons in the Cauſe, 
HENRY L1zaks, Cc. 


AGAINST 


JohN Dicklz's Repreſentatives. 


January 18. 1758. 
[Lord PRESTONGRANGE] 


6 James Logan in Collington,, aged ſixty and 
upwards, married; who being tolemnly ſworn, pur- 
ged of partial Counſel, examined, and interrogate, in 
Terms of the Lord Ordinary's Interlocutor, 23d December 
laſt, depones, That he was in uſe to deal with George Beg- 
bie Baxter in Edinburgh for a dozen of Years, and more, be- 
fore the Time when he Mr. Begbie broke, which, to the 
beſt of the Deponent's Remembrance, was about three or 
tour Years ago: That the Deponent ſold to Mr. Beghbie for 
moſt of theſe Years, the whole Crop of Wheat which grew 
upon his Farm, which was from ſixty to ſeventy Bolls, 
ſometimes more, ſometimes leſs; and that Mr. Begbie 
made regular Payment to the Deponent of the Price of his 
Wheat, as it became due; and, that one Year he paid 
him Six-pence per Boll above the agreed Price, for Part of 
that Year's Crop: That the Deponent always believed Mr. 
Begbie to be in good Circumſtances, and never entertained 
any Suſpicions of his Credit, nor heard it called in queſti- 
on by any other Perſon: That Mr. Begbie got the Depo- 
nent's Wheat the ſame Year that he broke, and paid the. 
Price to the Deponent; fo that he loſt nothing by his 
| D Bankruptcy: 
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Bankruptcy : Cauſa ſcientiæ patet. - And this is Truth, as 
he ſhall anſwer to God, Ine ara : 
| © | (han - LOGAN. 

lligned) W. GRANT, 


- » - - Edinburgh, 23d January, 1758, 

N Preſence of Robert Leith, acting by Commiſion from 
1 the Lord Preſtongrange, Compeared Gavin Waugh Bax- 
ter in Edinburgh, Wiznels, Cited for the Purſuer, aged forty 
Years; married Man; who being ſolemnly ſworn, purged 
f Malice, partial Counſel, examined, and interrogate, 
depones, That he knew, and was perſonally acquainted 
with Archibald Panton, Thomas Hay, and George Begbie, 
Baxters in Edinburgh: That about January, in the Year 
1743,. they were all habile, and repute to be Perſons of 
good Circumſtances, and in good Credit: That the De- 

onent and George Begbie, dealed in Company together in 
Wheat and Flour, to the Extent of betwixt four and five 
hundred Pounds Sterling, in the Years 1745 and 1746; in 
the End of which Years, or in the Beginning of the 1747, 
the Deponent and George Begbie cleared and adjuſted all 
theſe Accompts, as to their above Dealings. Depones, 
That the ſaid Archibald Punton was owing the Deponent, 
either by a Bill or a Balance of an Accompt, about the 
Sum of one hundred Pounds Sterling; but at what Period 
of Time this was owing the Deponent cannot remember; 


and Nn Occaſion for his Money, demanded it of Pur- 


tan, who ſaying he could not pay him, altho' at that Time 
the Deponent did not ſuſpect Punton's Circumſtances, he, 
the Deponent, propoſed to Punton, That he ſhould borrow 
the Money, and he would join with him in the Security 


to be given for it, provided that Thomas Hay and Robert 


Punton gave the Deponent a Bond of Relief. That accord- 
ingly they borrowed the Money, and the Deponent got 
Payment of the Debt owing him by Archiba/!; upon the 
| os above 
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Wars, 
above Plan. That after this, Thomas Hay his Affairs went 
into Diſorder, and the Deponent uſed Diligence upon the 
ſaid Bond of Relief, by raiſing Horning againſt the Obli- 
gants, and uſing Arreſtments and Poindings againſt Archi- 
bald Punton's Effects, in Conſequence of which, he reco- 
vered about twenty four Pounds Sterling of his Debt, all to 
Accompt of Annualrents due, which did not then clear 
the ſame all up: That the Sum itſelf is till owing, and 
Robert Punton, Archibald's Brother, pays the Annualrents ; 
and there is only two Years owing thereof at this Time: 
That, at the Time of the Deponent's doing the Diligence, 
as above, againſt Archibald Punton, the ſald George Begbie 
continued carrying on his Buſineſs, and in unſuſpected Cir- 
cumſtances; but how long, the Deponent does not re- 
member. Depones, That it was twenty-four Bolls of 
Waeat that the Deponent poinded, and it was for Money 
owing Archibald Punton by Accompts for Bread, that he 
recovered upon his Arreſtments; and that no other Cre- 
ditors interfeired with the Deponent, as to theſe Arreſt- 
ments uſed by him, or in the Poinding as above: Cauſa ſci- 
entie patet. And this is Truth, as he ſhall anſwer to God. 
Two words in the End of the ſixth Line, and the Word 


ſeveenteen in the preceding Page of this Depoſition, be- 


ing delete before Signing. 


(Signed) GAVIN WAUGH. 


ROBERT LEITH. 


Malter Forreſt Merchant in Edinburgh, aged twenty and 
npwards; who being ſolemnly ſworn, purges of partial 
Council, examined, and interrogate, depones, That he 
is acquainted with 3 Begbie Baxter, and has had oc- 
caſion to have frequent Dealings with him in the Way of 
ſelling of Wheat, when he would have truſted him from 
ten to one Hundred Pounds Value; and that this happen- 

| ed 


ed from November 1752, downwards, till George Begbiecal. 
led a Meeting of his Creditors. That, prior to this Time; 
the Deponent looked upon him as a Man of good Circum- 
ſtances, and had no Scruple of truſting him, as above: That 
the Deponent, when Begbie called his Creditors, as above, 
and which he knows was ſome Time in the Year 1753, 
or 1754, was Creditor to Begbie in a Sum from betwixt 
ſixty to ſeventy Pounds Sterling, for which he uſed no Di- 
ligence, but went on in a joint Meaſure with the other 
Creditors, in recovering what they could of his Effects: 
\ Fepu/a ſcientie patet. And this is Truth, as he ſhall anſwer 


to God. | | 
WALTER FORREST 
ROBERT LEITH. 
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(Signed) 


| | | 311t Jauuary 1758. 
N Preſence of the faid Robert Leith, as acting as afore- 
ſaid, Compeared Alexander Elliot Baxter in Edinburgh; 
who being folemnly ſworn, purged, examined, and inter- 
rogate, depones, That he knows George Begbie Baxter in 
"Edinburgh, and has ſo for upwards of twenty Years ; du- 
ring which Period, down to the Year 1754, when Begbic's 
Affairs went into Diſorder, the Deponent had Occaſion 
frequently to ſell the ſaid Begbie conſiderable Quantities of 
Wheat, to the Extent of ſome Hundred Pounds Sterling at 
one Time: That Begbie, before his Affairs going into 
Diſorder as above, was pretty regular in anſwering his 
Credit; and the Deponent always looked upon him till 
then, as ſufficient, and in eaſy Circumſtances: That the 
Deponent, being a Creditor of Begbie's when he broke, re- 
ceived his Proportion with his other Creditors, at the 
Dividend of his Effects: Cauſa ſcicutiæ patet. And this is 
Truth as he ſhall anſwer to Gd. 


> (Signed) 


ALEX. ELLIOT. 
ROBERT LEITH, 


